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WiLLiAM M. BARKER, J., dissenting in part, concurring in part.

A constitution is not to be made to mean one thing at one time, and another at some
subsequent time, when the circumstances may have so changed as per haps to make
adifferent ruleinthe case seemdesirable. A principal share of the benefit expected
fromwritten constitutionswould belost, if theruesthey established were soflexible
as to bend to circumstances or be modified by public opinion.

McCully v. State, 102 Tenn. 509, 532-33, 53 S.W. 134, 139-40 (1899).

Undoubtedly, the issue of abortion is one of the most controversial and fiercely debated
political issues of our time, and any resolution of this issue can only be achieved through
deliberative, thoughtful, and public dialogue. Nevertheless, with its decision today, the Court has
elevated one extreme of this debate to a constitutional level and has made any meaningful
compromiseon thisissueall but impossible. The Court has done so simply by proclaiming that the
right to obtain an abortion is“fundamental” under the Tennessee Constitution, and that as such, our
Congtitution effectively removes from the Genera Assembly any power to reach a reasonable
compromise that considers al of the important interests involved.

Inwriting separately from my colleagues, | wish to emphasize that the function of this Court
isnot to read preferencesor predilectionsinto thelaw, nor isit to rewrite the law merely because we
can. Rather, our task today, in the familiar words of Chief Justice John Marshall, is*to declarewhat
the law is” with respect to the constitutionality of this state’s regulations on the right to obtain
abortion. Thistask, though simply stated, is an exceedingly complex undertaking, and it involves
an examination of the language of the constitution and of the historical construction given to that



language. Inaddition, weshould beguided by legal precedent, canonsof constitutional construction,
and concerns of public policy.

With its conclusion that abortion regulations must withstand strict scrutiny analysis to be
constitutionally permissible, this Court has consciously decided to ignore two centuries of settled
constitutional interpretation concerning the proper scope of our Constitution. Despite the settled
meaning of Articlel, section 8, the Court hastaken it upon itself to suddenly change the import of
this provision so as to reach its desired conclusion. In fact, the Court has even declared today that
it remainsopposed’ to any assartion that prior casesinterpretingour constitution should control the
outcome of this case.

This Court has a duty to the people of this state to articulate the basis for its decisionswith
a clear and precise rationale and to establish an adequate foundation for its decision in lega
precedent. Regrettably, however, the Court hasfailed toprovideapersuasivebasisfor itsconclusion
that the Tennessee Constitution gives greater protection for abortion rights than the federal
Congtitution. Although the majority purports to ground its decision in the language and structure
of our Constitution, closer examination reveals that its constitutional leap is completely without
foundation. Whilethelaw certainly must have room to grow and expand asthevaluesand priorities
of society change, this growth cannot come from thejudiciary without being solidly grounded in
experience, reason, and precedent. Absent any such foundation, thegrowth andexpansion of thelaw
must come from the representatives of the people assembled in the legislature.

The majority lauds at length the ability of our Constitution to guarantee greater protection
for certain rightsthanisreceived fromother sources. | certainly do notforeclosethe possibility that
the Tennessee Constitution can provideits citizens with greater liberty protections than the federal
Constitution. On the contrary, in many cases, the judiciary has been able to advance the flag of
liberty when the other branches of government have been unwilling or unableto do so, and judicial
protection of liberty is the hallmark of our belief in the rule of law.

Any such protection of “liberty” by the judiciary, however, must be accompanied by
something more than amere declaration of the fact, and the courts cannot substitute their own view
of the wisdom and desirability of legislation in order to protect what they alone perceive to be
“fundamental rights.” Absent aviolation of aspecific constitutional provision, itiswithintherealm
and competence of the people's representatives in the General Assembly to make such value
judgments. Otherwise, the cardinal doctrine of separation of powers, upon which the very theory
of Tennessee government rests, see Tenn. Const. art 2, 88 1, 2, isrendered utterly without meaning.

Accordingly, | dissent from the judgment of the Court holding that strict scrutiny analysis
appliesto review reasonabl e regulations on abortion. Instead, our Constitution should compel this
Court to adopt the federal “undue burden” standard of review. While | agree withthe majority that
the undue burden standard is certainly a flexible standard, its flexibility dlows some room to
accommodatethe myriad of compelling interests that are involved in this debate. The same cannot
besaid of strict scrutiny analysis. Nevertheless, becausel find that the medical emergency exception
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cannot withstand even the* undue burden” analysisunder the federal Constitution, | concur in that
portion of the Court’ s judgment finding this provision unconstitutional. | would find that none of
the other challenged provisions, though, places an undue burden on the right to obtain an abortion,
and thus, each withstands constitutional challenge.

. PROPER STANDARD OF APPELLATE REVIEW

The majority opinion concludesthat regulationsinfringing on the right to obtain an abortion
are subject to strict scrutiny analysis because “this right [to obtain an abortion] is inherent in the
concept of ordered liberty embodied in the Tennessee Constitution,” and “[t]herefore, the statutory
provisionsregulating abortion must be subjected to strict scrutiny analysis.” Although thisipso facto
conclusion may apply in some cases, strict scrutiny is certainly not required by the federal
Constitution with regard to the right to obtain an abortion. See Planned Parenthood of Southeastern
Pa. v. Casey, 500 U.S. 833 (1992) (recognizing that the right to obtain an abortion isafundamental
right, but rejecting application of strict scrutiny). Rather, the only legitimate rationale for holding
that abortion regulations may besubject to strict sarutiny analysisin Tennesseeisthat the Tennessee
Congtitution provides greder protection for this right than the federal Constitution. If our
Constitution does not so provide, then this Court is obliged to apply the “undue burden” standard
of review, which was articulated by Casey and compelled by the Fourteenth Amendment.

Beforethis Court may properly conclude that the Tennessee Constitution affordsitscitizens
a greater right to obtain an abortion than the federal Constitution—and therefore compels strict
scrutiny analysis of our regulations in situations when thefederal Constitution does not—it should
carefully examine the precise constitutional sources of thisright. Only when aright is*“implicitly
or explicitly protected by a constitutional provision” can it be deemed “fundamental” and subject to
heightened scrutiny. See State v. Tester, 879 SW.2d 823, 828 (Tenn. 1994); Doe v. Norris 751
SW.2d 834, 841 (Tenn. 1988). The majority opinion concludes that the right to obtain an abortion
stemsfrom certain fundamental procreational rights, whichinturn are derived from the general right
of privacy. Even assuming the accuracy of these propositions, the Court should thoroughly examine
the sources and parameters of the state right of privacy before concluding that it is more broad than
the corresponding federal right.

Although ageneral right of privacyismentioned nowhereinthetext of our Constitution, this
Court first recognized in Davis v. Davis 842 SW.2d 588 (Tenn. 1992), that a general right of
privacy doesinfact exist under the Tennessee Constitution. Thisgeneral right isprimarily grounded
inthe“Law of the Land” Clause of Articlel, section 8 of our Constitution, which states: “ That no
man shall be taken or imprisoned, or disseized of hisfreehold, liberties or privileges, or outlawed,
or exiled, or inany manner destroyed or deprived of hislife, liberty, or property, but by the judgment
of his peersor by the law of the land.” According to the Davis Court, a general right of privacy
existed in Article |, section 8 because the right was “reflected in several sections of the Declaration
of Rights.” 842 SW.2d at 600. These “several sections’ included the freedom of worship, the
freedoms of speech and press, the prohibition against unreasonable searches and seizures, and the
regulation of quartering of troops. Id. Despite the mgjority’s conclusion today that the state right
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of privacy is much more broad than the correspondingfederal right, there are at least three specific
reasons why such a conclusion is erroneous. | discuss each of these reasons below.

A. Federal Case Law asthe Source of Tennessee Privacy

Thefirst reason that the state right of privacy cannot be more broad than the corresponding
federal right isthat this Court originally defined thescope and parameters of thestateright of privacy
exclusivelyintermsof federal constitutional law. Although the majority claimsthat Davissupports
its position concerning the breadth of the stateright of privacy, the scope of the state right of privacy
still cannot be said to exceed that of the federal right for one simple reason: every singe state
constitutional provision relied upon by the Davis Court to “ discover” the stateright of privacy also
has corresponding federal support and protection. Because Davisinterpreted and defined the state
right of privacy solely interms of the corresponding federd right, the majority’ sreliance onthiscase
is misplaced and somewhat curious.

In an attempt to deny this critical fact, the mgority emphatically states that “we explidtly
relied on the Tennessee Constitution in Davis to extend protection [through the right of privacy] to
the husband’s right to procreational autonomy.” While Davis was certainly a decision of state
congtitutional law as the mgjority maintains, the fact still remains that the rationa e of Davis used
to discover thisnew state constitutional right waspremised entirely upon federal case law. There
is certainly nothing in the constitutional thought of Davisthat warrants placing the right of privacy
on such ahigh pedestal, because as Davisimplicitly acknowledges, thefederal courtswere the sole
architects of our state house of privacy.

The mgjority counters that some of these state protections are more broad than their
corresponding federal counterparts, and consequently, the stateright of privacy must also be more
broad. The majority even goes so far asto count the wordsof various state and federal provisions,
apparently on the novel constitutional theory that more words equal greater breadth. If word
counting isthe new method by which to determinethe proper scope of our constitutional provisions,
| tremble at the future of constitutional interpretation in this state.

Perhaps this innovative school of thought needs further consideration before it is used as
rationaleto declare laws unconstitutional. After all, the anti-slavery clause of Articlel, section 33
contains seven words less than the Thirteenth Amendment, and the double jeopardy provision of
Articlel, section 10 containsthree wordslessthan the similar clausein the Fifth Amendment. Even
thelanguageof Articlel, section 27, upon which themgjority fashionsits*inherent” right of privacy,
isshorter than itsfederal counterpart in the Third Amendment. Isthis Court now to infer, based on
this logic, that each of these state protections is theoreticaly less broad that their federal
counterparts? | need hardly say that such a conclusion over stretches even the most elastic of
Imaginations.

| take noissuewiththe ability of thisCourt to find, inthe proper case, that greater protections
exist under our State Constitution. There must be, however, some legitimate reason why this
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conclusion follows in a particular case, such as key differences in the historical background of the
constitutional provisions, differences in the respective language of the provisions, or even key
differences in the historical application of the clauses in Tennessee. Unless some legitimate
difference between respective state and federal clauses can be found, courts engaging in such
interpretive exploits cease to exercise Judgment and undertake to exercise Will instead. Cf. The
Federalist No. 78 (Alexander Hamilton) (“ The courts must declare the sense of the law; and if they
should be disposed to exercise WILL instead of JUDGMENT, the consequence would equally be
the substitution of their pleasure to that of the legidative body. The observation, if it prove any
thing, would prove that there ought to be no judges distinct from that body.”). The courts of this
state simply do not exerciselegitimatejudicial power when their decisions are grounded in nothing
more than mere pronouncements or declarations.

The only Tennessee case to actually hold that a state constitutional provision is more broad
than its corresponding federal protection relied upon the actual language of the text. Our decision
in State v. Jacumin, 778 S.W.2d 430 (Tenn. 1989), provides an excellent example of when textual
differences could support afinding that the Tennessee Constitution gives greater protection than a
corresponding federal right. In Jacumin, this Court concluded that the languagein Articlel, section
7, which states that a warrant may not issue “without evidence of the fact committed,” waghed
against adopting the“totality of the circumstances’ test for examining the sufficiency of an &fidavit
used to support asearch warrant. Instead, thisCourt retained the Aquilar-Spinelli two-pronged test,
which specifically requires specific examination of the credibility and reliability of the informant.

Other than Jacumin, however, | amunaware of any casein any areaof law that actually holds
that a state freedom is greater than the corresponding federd freedom. While thislanguage appears
in many of our cases, this Court has not seen fit to employ the possibility of greater protection in
even one other case.! Accordingly, while the state protections may be greater in theory, they have
certainly not received such attention in practice. Asa practical matter, therefore, even if the state
right of privacy is grounded in these other provisions of the Declaration of Rights, it still cannot be
more broad than the corresponding federal right.

B. Absenceof a“SavingsClause’ or “Naturd Rights’ Clause

The second reason that the state right of privacy cannot be more broad than the federal right
is because our Constitution is not structured in such a way as to permit this conclusion. | do not
necessarily disagree that a right of privacy may exist in Tennessee, but the reasoning used by the
Davis Court to discover theright of privacy, coupled with the structure of the Dedaration of Rights
itself, leads meto concludethat the scope of theright in Tennesseeis, at most, co-extensivewith the

1 As another possible example of greater state protection, the majority cites State v. Lakin, 588 S.W.2d 544
(Tenn. 1979), in which, as the majority claims, this Court held that the language of Article I, section 7 gave greater
protection inthe context of the “open fields” doctrine. The actual holding of Lakin, however, was to affirm the Court
of Criminal Appeals, which held the particular search unreasonable under both Article I, section 7 and the Fourth
Amendment.
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federal right—if for no other reason than the right of privacy enjoys significantly less constitutional
foundation in this state.

In Griswold v. Connecticut, 381 U.S. 479, 484 (1965), the Supreme Court of the United
States first stated that the federal right of privacy was actually grounded in the Ninth Amendment
and the Due Process Clause of the Fourteenth Amendment. Although theright of privacy was said
to bea“penumbral” right that “ emanated” from other constitutiond amendments, the textual basis
of theright of privacy was said to be the Ninth and Fourteenth Amendments. See also Roev. Wade,
410 U.S. 113, 153 (1973) (finding that the privacy right giving rise to aright to abortion is broad
enough to fall within the Ninth Amendment or the Fourteenth Amendment). While constitutional
scholars have debated whether Justice Douglas properly interpreted the Ninth Amendment in
Griswoldtoinclude ageneral right of privacy,? such aright arguably fallswithin the plain language
of that Amendment, which contemplates that other rights may exist although not specifically
mentioned in the Bill of Rights.

In stark contrast to the provisions of the federal Constitution, however, the Tennessee
Constitution does not contain a“savings’ clause similar to that of the Ninth Amendment into which
acourt could legitimately read other unenumerated rights. In fact, unlike many of our sister states,
our Constitution does not even contain a general “natural rights’ clause purporting to protect
“inalienablerights,” which would at least lend amodicum of support to the majority’s assertion
concerning the presence and strength of our right of privacy.® Because our Constitution contains

2 See most notably, Robert H. B ork, The Tempting of America(1990):

JusticeDouglas bypassed that seemingly insuperable difficulty [of finding textual support for theright
of privacy] by simply asserting that the various separate ‘ zones of privacy’ created by each separate
provision of the Bill of Rights somehow created a general but wholly undefined ‘ right of privacy’ that
is independent of and lies outside any right or ‘zone of privacy’ to be found in the Constitution.

Douglasdid not explain how. . . the Courtcould. . . invent ageneral right of privacy thatthe Framers
had, inexplicably, left out.

Id. at 97-98.

3 Several other state constitutions contain broad “ natural rights” clauses, even in addition to “ savings clauses”
similar to that of the Ninth Amendment. See, e.q., Fla. Const. art. 1, 8 2 (“All natural persons, female and male alike,
are equal before the law and have inalienable rights, among which are the right to enjoy and defend life and liberty, to
pursue happiness, to be rewarded for industry, and to acquire, possess and protect property . . .."); Ill. Const. art. 1, §
1 (“All men are by nature free and independent and have certain inherent and inalienable rights among which are life,
liberty and the pursuit of happiness. To securethese rights and the protection of property, governments are instituted
among men, deriving their just pow ers from the consent of the governed.”); Ind. Const. art. 1, § 1 (“That all people are
created equal; that they are endowed by their CREATOR with certaininalienable rights; that among thes are life
liberty, and the pursuit of happiness. . .."”); lowa Const. art. 1, § 1 (“All men are, by nature, free and equal, and have
certain inalienable rights—among which are those of enjoyingand defending life and liberty, acquiring, possessing, and
protecting property, and pursuing and obtaining safety and happiness.”); Kan. Const. Bill of Rights, 8 1 (“All men are
possessed of equal and inalienable natural rights, among which are life, liberty, and the pursuit of happiness.”); Me.
Const. art. 1, 8 1 (“All people are born equally freeand independent, and have certain natural, inherent and unalienable
rights, among which are those of enjoying and defending life and liberty, acquiring, possessing and protecting property,
and of pursuing and obtaining safety and happiness.”); N.H. Const. Art. 1, 8 1 (“All men have certain natural, essential,
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neither of these clauses, a careful and prudent examination of the Declaraion of Rights counsels
against holding that the right of privacy in this state is so much more broad than the corresponding
federal right. Indeed, because the right of privacy cannot be textually grounded in the text of our
Constitution outs de of Articl el, section 8, one may even rationally conclude—shockingly contrary
to the position taken by the majority—that the federal right of privacy is actually the more broad of
the two.

To offset thislack of structural support, the majority castsa wide net over our Declaration
of Rightsto fish out constitutional provisionswhich seemingly giveriseto abroad right of privacy.
The majority goes so far as to declare that the right of privacy, including the right of procreational
autonomy, arisesfrom theli berty provisionsof Articlel, sections1and 2. Citation to sections1 and
2 of Articlel for this proposition is nothing short of remarkable, and in its haste, the majority even
declaresthat “[t] he provisionsof the Tennessee Constitutionimply protection of anindividual’ sright
to make inherently persona decisions, and to act on those decisions, without government
interference.” Thisunqualified statement is literally breathtaking, asits natural conclusion is that
the government iswithout | egitimate power to enact reasonabl e legislation having adirect effect on
“inherently personal decisions.”

Any reasonable and objective interpretation of these two sections simply cannot support the
view that these two provisions reflect a “right to be left alone” by the government. Rather than
providing a“right to beleft alone,” section 2 of Article more properly contemplatesthat the people
have a duty to obey the reasonable laws of government, irrespective of whether those laws directly
affect the people.* The majority should give more careful attention to the actual language of this
clause, which condemns only the exercise of arbitrary power. Although the majority lauds this
“right to revolution,” section 2 provides no such “right to be |t alone” from reasonablelegidation
that has been duly enacted according to constitutional procedures

Sections 1 and 2 of Article | ssmply do not reflect aright of privacy in the sense that the
government has no power to emact laws directly affecting its citizens, and these clauses ae
improperly construed when used to support striking down reasonabl e abortion regulations under the
guise of protecting a right of privacy. When understood in their proper historicd context, these
provisions are really a reflection of the fundamental principal that the people are the ultimate
sovereign and that all governmental power is derived from them. Even Davis did not take the
questionable condtitutiond | egp taken by the majority today, as that Court cited these two sections
of Articlel onlyto show that individud liberty isdesply embedded in our Constitution—not to show
that these clausesreflected ageneral right of privacy. See842 S.\W.2d at 599-600. Regrettably, this

and inherent rights—among which are, the enjoying anddefending life and liberty; acquiring, possessing, and protecting,
property; and, in aword, of seeking and obtaining happiness. Equality of rightsunder thelaw shall not be denied or
abridged by this state on account of race, creed, color, sex or national origin.”).

4 Article 1, section 2 reads: “That government being instituted for the common bendfit, the doctrine of
non-resistance against arbitrary power and oppression is absurd, slavish, and destructive of the good and happiness of
mankind.”
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typeof analysis with itscomplete disregard for the language and purpose of the clause, exemplifies
how willing themajority isto construe constitutional precedent toreachitsdesiredresultinthiscase.

C. Scope of Articlel, Section 8

The third reason that the majority errsin concluding that the State right of privacy is more
broad than the corresponding federal right isthat the only proper textual basis of the right of privacy,
the“Law of the Land” Clause of Articlel, section 8, isnot more broadthan itsfederal counterparts,
the Due Process Clauses of the Fifth and Fourteenth Amendments. When discussing the sources of
the state right of privacy, the majority conspicuously omits any reference to Hawk v. Hawk, 855
S.W.2d 573 (Tenn. 1993), which holds that Article I, section 8 isthe only constitutional provision
in which the right of privacy may be textually grounded. 1d. at 579. Certainly, no legal precedent
or canon of constitutional construction alows this Court to discover previously unprotected rights
without at least some textual support in our Constitution, and this Court in Hawk repudiated such
an approach by analyzing the right of privacy with exclusive reference to Articlel, section 8.

Inthe present case, however, themajority apparently ignoresthe need for textual support and
attemptsto useadl of theprovidg ons cited by Davisto bootstrap aright of privacy—and by extension,
aright to obtain an abortion—into the Constitution. Even as the majority attempts to re-write the
budding Tennesseelaw dof privacy,though, industrious studentsof thelaw should read carefully once
again the cases from this Court deciphering the scope of the state right of privacy. While the
constitutional provisions cited by the Davis Court as*“reflecting” aright of privacy unquestionably
have various aspects of privacy a their core, noneof these provisions can be said to actually serve
as the textual basis of “procreational rights’ on their own. The pratection against unreasonable
searches and seizures, for example, says nothing about the right not to bear children, and
procreational rights cannot be read into thelanguage regulating quartering of troops. Only the*Law
of the Land” Clause of Article I, section 8 is sufficiently vague and ambiguous to provide textual
support for the right to obtain an abortion.

The essential question to be answered in this case, therefore, is whether the “Law of the
Land” Clauseis more broad than the Due Process Clauses of the Hfth and Fourteenth Amendments,
which serveasthebasisfor protectingabortion rightsunder thefederal Constitution. See Casey, 505
U.S. at 846. Only if the liberty protections of the Tennessee “Law of the Land” Clause are more
broad than those protections guaranteed by thefederal due process clausescan this Court properly
hold abortion regulations to the rigors of strict scrutiny analysis.

Accordingly, if Articlel, section 8 does provide a greater sanctuary for abortion rights than
the federal due process clauses—as the majority holds today—one would expect to find key
differencesin the historical background of the clauses, differencesin therespective language of the
clauses, or key differences in the historical application of the “Law of the Land” Clause in
Tennessee. Neverthd ess, while these factors are completdy i gnored by the majority opinion, my
own analysis leads me to conclude that the two protections are, at most, co-extensive, and when a



statute is permissible under one constitutional provision, then it is permissible under the other as
well.

Comparison of the Higorical Background of the “ Law of the Land”
Clause and the Federal Due Process Clauses

Nothing in the historical background of the“Law of the Land” Clause or of the federal due
process clauses suggests that the Tennessee Constitution gives greater protedtion to liberty interests
than doesthefederal Constitution. Infact, my research on thisissue revealsthat the history of each
clause can be traced precisely to the same source the “per legem terrag,” or “Law of the Land,”
clausein Chapter 29 of Magna Carta, which statesthat “[N]o free man shall be taken or imprisoned
or dispossessed, or outlawed, or banished, or in any way destroyed, nor will we go upon him, nor
send upon him, except by the legal judgment of his peers or by the law of theland.” Because each
clause stems historicaly from the same original source, the magjority cannot rely upon historical
differences to conclude tha the general protection of liberty in Tennessee is greater than that
provided by the federal Constitution.

The"Law of theLand” Clauseenjoysalong history inthe constitutional jurisprudenceof this
State, and because its proper interpretation is essential to the resolution of this case, it isimportant
to carefully examine from where the clause was derived. In the years following American
Independence, the lands that were later organized into the State of Tennessee were principally
claimed by the State of North Carolina, and were governed bythe Constitution and laws of that state.
Apart from establishing atheory and form of government, theNorth Carolina Constitution of 1776
also contained a“ Declarationof Rights,” whichplaced certainfundamental rights*beyond thereach
of any act of Assembly.” SeeMarshall v. Lovelass, 1 N.C. (Tay.) 412 (1801) (Johnston, J.). Section
10 of the North Carolina Declaration of Rights of 1776 read:

[N]o freeman ought to be taken, imprisoned, or disseized of hisfreehold, libertiesor
privileges, or outlawed or exiled, or in any manner destroyed or deprived of hislife,
liberty or property, but by the law of the land.

In June of 1784, North Carolina joined with other states in ceding its lands west of the
Allegheny Mountains to the national government organized under the Articles of Confederation.
Although North Carolina later repealed its cession law and reclaimed the ceded lands, East
Tennessee took this opportunity to briefly organize itself into the State of Franklin—named after
Benjamin Franklin—in anticipation of joining the federal union asanew state. In section 12 of the
“Declaration of Rights Made by the Representatives of the Freemen of the State of Franklin’—a

° Although the “per legem terrae” clause appeared in Chapter 39 of the original version of Magna Carta signed
by King John atRunnymedein 1215, the effect of thisdocument was annulled almost immediately by Pope Innocent 111,
presumably at the request of King John. Henry |11 reconfirmed the provisions of Magna Carta several times, most
notably in 1225, and Edward | re-issued aversion of M agna Cartain 1297 asapart of his Confirmation of the Charters.
The “per legem terrae” clause appearsin Chapter 29 of the 1297 version of Magna Carta, which isthe document usually
cited by constitutional scholars as providing the basis for substantive limitation on the power of government.
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document taken substantially fromthe North CarolinaDeclarationof Rights—thefollowing dause
appeared:

That no freeman ought to be taken, imprisoned or desseized of hisfreehold, liberties
or privileges, or outlawed or exiled, or in any manner destroyed or deprived of his
life, liberty or property, but by the laws of the land.

Thisorigina “Law of theLand” Clause, along with the entire Dedaration of Rights, was explicitly
made a part of the Franklin Constitution by section 44 of that document. See Const. of the State of
Franklin 8 44 (“That the Declaration of Rightsis hereby declared to be part of the Constitution of
this State, and ought never to be violated on any pretense whatsoever.”).

On December 22, 1789, North Carolina again ceded its western lands to the national
government, see 1789 N.C. Pub. Acts 31, ch. 3, and by aprovision of the act of separation, thelaws
of North Carolinabecame the laws of Tennessee, until repealed by the Legdlative authority of the
ceded territory. Congress accepted thecession on April 2,1790, Act of April 2, 1790, ch. 6, 1 Stat.
106, and organized theterritory into the Southwestern Territory, Act of May 20th, 1790, 1 Stat. 123.
In this Act, Congress declared that “the government of the said territory . . . shall be similar tothat
which is now exercised in the territory north-west of the Ohio . ...” Inthe second article of the
Ordinance of 1787 for the Government of the Narthwest Territory, a clause similar to the earlier
North Carolinaand Franklin “Law of the Land” clauses again appeared, which stated that “no man
shall be deprived of hisliberty or property but by the Judgment of his Peers, or the law of the land.”
1 Stat. 51, note.

This early history of Article |, section 8 is especialy significant, because the respective
provisions of state and federd law giving rise to the “Law of the Land” Clause in our 1796
Constitution were each directly descended from Chapter 29 of Magna Carta. For example, both the
United States Supreme Court and the Supreme Court of North Carolina have recognized that the
respective federal and state “Law of the Land” clauses were derived from the nearly identicd
provisionof MagnaCarta. SeeMurray’sL esseev. Hoboken Land & Improvement Co., 59 U.S. 272,
276 (1855); Statev. , 1 N.C. (Mart.) 28 (N.C. Sup. Ct. L. & Eq. 1794) (stating that “if we attend
tothe[“Law of theLand” Clause of the North Carolina Dedaration of Rights], we shall find it was
copied almost verbatim from the 29th chap. of Magna Charta”); see also Bank of Columbiav. Okely,
17 U.S. (4 Wheat.) 235, 243 (1819) (stating that “[t]he 21st article of the declaration of rights of the
stateof Maryland’—whichisvirtually identical to Articlel, section 8 of the Tennessee Constitution
—"is in the words of Magna Charta’). This ancestry has dso been long recognized by the

® Weknow that Franklin’s Declaration of Rightswas substantially taken from that of North Carolinaby aletter
written by the Franklin Assembly in reply to aletter from then North Carolina Governor Alexander Martin written on
February 27, 1785. In order to make clear that Franklin was not organized out of any dissatisfaction with the laws of
North Carolina, the Assembly staed that “the firstlaw we enacted wasto secure and confirm all the rights granted under
the laws of North Carolina in the same manner as if we has not declared ourselves an independent State; [we] have
patronized her Constitution and lawsand hope for her assigance and influence in Congress to precipitate our reception
into the Federal Union.” See Antebellum History of Tennessee 53-54 (EricR. Lacy, ed. 1980)
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Tennessee Supreme Court, which has frequently stated that our own “Law of the Land” Clause of
Articlel, section 8 isadirect descendant of the* per legem terrae” clause of M agna Carta stwenty-
ninth chapter. See, e.q., Stateex rel. Anglinv. Mitchell, 596 S.W.2d 779, 786 (Tenn. 1980) (stating
that Articlel, 8 8 comes from Magna Carta); McGinnisv. State, 28 Tenn. (9 Hump.) 43, 47 (1848)
(comparing Article I, section 8 to the similar provision in Magna Carta).

Inasimilar manner, the" per legemterrag”’ clause of MagnaCartaisal so the ancient ancestor
of the modern Due Process Clauses of the Fifth and Fourteenth Amendmentsto the Constitution of
the United States. Thefirst prominent use of the term “due process of law” wasin a 1354 English
statute, which provided that “[n]o man of what estate or condition that he be, shall be put out of land
or tenement, nor taken nor imprisoned, nor disinherited, nor put to death, without being broughtin
answer by due process of the law,”” and Sir Edward Coke confirmed that the use of the term “due
process’ in this 1354 statute was closely tied to the phrase “Law of the Land” in Magna Carta, see
2 Institutes 50 (5th ed. 1797). Moreover, the Supreme Court of the United States has repeatedly
stated, and constitutional scholars have agreed, that the Fifth Amendment’ s Due Process Clauseis
descended from the “per legem terrae” dause of MagnaCarta. See, e.q., Planned Parenthood v.
Casey, 505 U.S. 833, 847 (1992) (stating tha “the guaranties of due process [have] their roots in
Magna Carta's ‘per legem terrae’”) (citing Hurtado v. Califomia, 110 U.S. 516, 532 (1884));
O’ Bannon v. Town Court Nursing Ctr., 447 U.S. 773, 789 n.2(1980) (Blackman, J., concurringin
judgment) (“It is well recognized that the Due Process Clauses of the United States Constitution
grew out of the ‘Law of the Land’ provision of Magna Carta and its later manifestationsinEnglish
statutory law.”); see also, Frank R. Strong, Substantive Due Process of Law: A Dichotomy of Sense
and Nonsense 3-25 (1986) (tracing the antecedents of substantive due process to Magna Carta).

Giventhat Articlel, section 8 and the federal due process clauses both owetheir ancestry to
Magna Carta’ s twenty-ninth chapter, the historical background of theclauses certainly provides no
support for the proposition that the* Law of the Land” Clauseis more broad than the corresponding
federal due process protections. At most, any analysis of the historical background of the clauses
shows that the protections intended by each clause are substantially identical, and that both of the
protections are the same as those contemplated by the “per legem terrag” clause of Magna Carta.
Accordingly, the mgjority must seek support from elsewhere for its conclusion that the state
constitution provides greater sanctuary for the abortion rights than the federal Constitution.

Textual Comparison of the Respective Clauses

Although this Court has often noted that differences in the language of constitutional
provisions can sometimes imply that a right is sulject to greater protection unde our state

! See 28 Edw. IlI, ch. 3 (1354) (Eng.), cited in Constitution of the United States of America, Analysis and

Interpretation 1281, Senate Doc. No. 99-16, 99th Congress 1st Session (1987).
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Constitution,® the textual differences in this case can be accorded very little weight in terms of
constitutional significance. With respect to the language of the federal Constitution, there can be
little doubt that the phrase “due process of law” was meant to provide for the same substantive
guarantees as the phrase “law of the land.”® In fact, the United States Supreme Court, in its first
significant interpretation of the Fifth Amendment Due Process Clause, confirmed thisfact by stating
that “[t]he words, ‘ due process of law,” were undoubtedly intended to convey the same meaning as
the words, ‘by the law of the land,” in Magna Carta.” Murray’s Lessee v. Hoboken Land &
Improvement Co., 59 U.S. 272, 276 (1855).

Although it should be of little surprise given the common higory of the phrases, the
Tennessee Supreme Court has dso consistently held or stated under all three Constitutional periods
since 1796 that the phrase “law of the land” carries with it the same import and meaning as the
phrase “due process of law.”*® Indeed, several of these cases were decided under previous

8 | refer once again to our decision in State v. Jacumin, 778 S.W.2d 430 (Tenn. 1989), which provides a good
example of when textual differencescan support afinding that the Tennessee Constitution givesgreater protection than
the corresponding federal right.

o See James W . Ely, Jr., The Oxymoron Reconsidered, Myth and Reality in the Origins of Subgantive Due

Process, 16 Const. Comm. 315 (1999). In noting the difference in the wording between M agna Carta and the Fifth

Amendment, Professor Ely comments:
James M adison, of course, selected the phrase “due process of law” in drafting the Fifth Amendment.
Thereasonsfor Madison’s changein wording are unclear, but one scholar has suggested that he chose
due process language to secure “more encompassng protection of personal liberty.” The history of
framing and debating the Bill of Rights is remarkably skimpy, and a good deal must rest upon
historical conjecture. Since the view that “due process of law” and “law of the land” had the same
meaning wasbroadly shared, it seemsunlikely that M adison envisioned any departure from the general
understanding of this concept. Indeed, in drafting the Bill of Rights Madison harbored no plan to
fashionnew rightsor depart from settled norms. Heintended to formul ate adocument which reflected
a consensusabout widdy held values. As Madison explained to Thomas Jefferson, “ Every thing of
a controvertible nature that might endanger the concurrence of two-thirds of each House and
three-fourthsof the Stateswas studiously avoided.” It thus seems gopropriate to conclude thatM adi son
used “due process of law” in light of its historical association with the substantive dimensions of the
“law of theland” clause.

1d. at 325 (footnotes omitted).

10 See, e.q., Statev. Hale, 840 S.W.2d 307, 312 (Tenn. 1992) (“ The phrase, ‘the law of theland,” used in this
section of our State Constitution, and the phrase, ‘due process of law,” used in the Fifth Amendment and in the first
sectionof the Fourteenth Amendment to the Constitution of theUnited States, are synonymous phrases meaning one and
the samething.”); Scopes v. State, 154 Tenn. 105, 111, 289 S.W. 363, 364 (1927) (“[T]he law of the land clause of the
state Constitution, and the due process of law clause of the federal Constitution, which are practically equivalent in
meaning.”); State ex rel. Condon v. Maloney, 108 Tenn. 82, 88, 65 S.\W. 871, 872 (1901) (“[I]t is said that the phrase
‘by the law of the land,” asused in section 8, art. 1, of the state constitution, is the exact equivalent of the term ‘due
process of law,” asused in the federal constitution.”); Harbison v. Knoxvillelron Co., 103 Tenn. 421,431, 53 S.W. 955,
957 (1899) (“What, then, is‘due process of law,’ or ‘thelaw of theland’? The two phrases have exactly the same import
...."); Knoxville& O.R. Co.v. Harris, 99 Tenn. 684, 704, 43 S.W. 115, 120 (1897) (statingthat “* dueprocess of law’
and the ‘law of theland’ are synonymous phrases’); Knox v. State, 68 Tenn. (9 Baxt.) 202, 207 (1877) (“Thelaw of the
land, in the snse of this clause of the constitution, has been held to be equivalent in meaning to ‘ due process of law.’”);
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constitutional periods, and in theinterest of continuity inthelaw, this Court haslong accorded these
ol der casesmuch weight when construing substantially identical provisionsinthe 1870 Constitution.
Cf. Cumberland Capital Corp. v. Patty, 556 S.W.2d 516, 526 (Tenn. 1977). Moreover, Tennessee
is not alone in interpreting the phrase “law of the land” to mean “due process of law.” North
Carolina’ s Constitution receives a similar interpretation from its courts, as do the Constitutions of
Maryland and Pennsylvania, from which it is generally supposed that the North Carolina
Constitution was substantially derived. SeelLewisL. Laska, The Tennessee Constitution 5(1990).*

Consequently, because both federal and Tennessee courts have interpreted the phrases“ due
process of law” and “law of the land” to cary the same essential meaning, the majority s premise
concerning the breadth of Tennessee's*Law of the Land” Clause cannot be sustained on thebasis
of any textual differencesin the two clauses. Asthe common history of the clauseswould naturdly
lead oneto conclude, thetextual differencesbetween thetwo phrasesareof no significanceinterms
of substantive constitutional law, and despite their minor textual differences, the respective clauses
provide co-extensive protections of liberty. Accordingly, the mgority cannot rely upon any
perceived textual differencesbetween Articlel, section 8 and theFourteenth Amendment to support
its position concerning the breadth of the Tennessee “Law of the Land” Clause.

State v. Staten, 46 Tenn. (6 Cold.) 233, 244 (1869) (“ The phrase, ‘the law of the land’ is another expression for the ‘due
process of law;’ and is of equivalent import.”); Owens v. Rain’s Lessee, 6 Tenn. (5 Hawy.) 106, 107 (1818) (“‘No
freeman shall be disseised of his freehold liberties or privileges, or outlawed or exiled, or in any manner deprived of his
life, liberty, or property, but by the judgment of his peers or the law of the land;’ thatis, in due course of lav, and by
judicial proceedings regularly commenced and prosecuted to judgment.”); Kittrell v. Kittrell, 59 Tenn. App. 584, 588,
409 S\W.2d 179, 181 (1966) (“The phrase ‘law of the land’ as used in this Section and the phrase ‘ due process of law’
asused in thefirst section of the Fourteenth Amendment to the Federal Constitution are synonymous and a statute which
violates one is violative of the other.”).

1 See Owens v. State, 724 A.2d 43, 46 n.3 (Md. 1999) (recognizing that the Maryland “Law of theLand”

Clause is the equivalent to the federal due process clauses, and stating that“ United States Supreme Court cases on the
subject therefore are ‘ practically direct authoritfy]’ for the meaning of the Maryland provision”) (citing Northampton
Corp. v. Washington Suburban Sanitary Comm'’'n, 278 Md. 677, 686, 366 A.2d 377, 382 (1976)); Meads v. North
CarolinaDep't of Agric., Food & Drug Protection Div., 509 S.E.2d 165, 175 (N.C. 1998) (stating that the “Law of the
Land” Clause contained in Articlel, section 19 of the North Carolina constitution is“ synonymous” with the Due Process
Clause of the Fourteenth Amendment); Commonwealth v. M artin, 727 A.2d 1136, 1141 (Pa. Super. Ct. 1999) (“The
terms‘due process of law’ and “law of theland” [in articlel, § 9] arelegal equivalents.”); see also Gannon v. State, 704
A.2d 272, 278 (Del.1998) (“Itis now well established that thephrase ‘nor shall be deprived of life, liberty, or property,
unlesshy .. .thelaw of theland’ in Articlel, Section 7 of the Delaware Constitution has substantially the same meaning
as ‘nor be deprived of life, liberty, or property, without due process of law’ in the Fifth Amendment of the United States
Constitution.”); Parker v. Gorczyk, 744 A.2d 410, 416 (Vt. 1999) (“‘[A]sfinal interpreter of the Vermont Constitution,
this Court hasfinal say on what processisdue inany givensituation.” Nevertheless, theterm‘lawsof theland’ in Article
10 is synonymous with the term ‘due process of law’ contained in the Fourteenth Amendment of the United States
Constitution, and, as such, our own due-process jurisprudence has relied heavily on that of theUnited States Supreme
Court even when our decisions were ultimately based on the Vermont Constitution.”) (citations omitted).

Interestingly, although North Carolina“reservestheright” to expand the meaning of the state provision beyond
the protections guaranteed in the federal Constitution, it hasnot done so with regard to privacy or “procreational rights.”
Moreover, my research into Maryland law has uncovered no case holding that a separate right of privacy even existsin
Maryland, or that the procreational rights receive greater sanctuary under the Maryland Declaration of Rights than the
federal Constitution.
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Historical Application of the “ Law of the Land” Clause in Tennessee

Although the majority apparently treats it as an issue of first impression in this State, the
legitimate scope of Article |, section 8 has long been settled, and a careful and thorough review of
our congti tutiond j urisprudence reveas nothing in the historical application of Articlel, section 8
that warrants the conclusion that Tennessee's protection of liberty is far more extensive than that
provided by thefederal due process clauses. Infact, rather than being construed more broadly than
the corresponding federal protections, Article I, section 8 has been universaly interpreted as
providing co-extensive protection with tha of the federal constitution. In fact, virtually every
Tennessee caseexamining thetwo clauseshas concluded that theimport and meaning of each clause
are either exact, identical, or synonymous in effect and result,’> and many of these cases have hdd

2 See, e.q., Statev. Trusty, 919 S.W.2d 305, 309 (Tenn. 1996), overruled on other grounds by, Statev. Burns,
6 S.W.3d 453 (Tenn. 1999) (“ These notions of due process embraced by theUnited States Constitution areincorporated
into Tennessee’'s ‘Law of the Land Clause.” It guarantees that ‘no man shall be . . . deprived of his life, liberty, or
property, but by .. . the law of the land.” Tenn. Const. art. I, § 8. The two provisions are synonymous.”); Newton v.
Cox, 878 S.W.2d 105, 110 (Tenn.1994) (“This Court has previously held that the‘law of the land’ provision of Article
I, 8 8 of the T ennessee Constitution is synonymous with the due process clause of the Fourteenth Amendment to the
United States Constitution.”); Statev. Hale, 840 S.W.2d 307, 312 (Tenn. 1992) (“ The phrase, ‘ the law of the land,” used
in this section of our State Constitution, and the phrase, ‘due process of law,” used in the Fifth Amendment and in the
first section of the Fourteenth Amendment to the Constitution of the United States, are synonymous phrases meaning one
and the samething.”); State ex rel. Anglin v. Mitchell, 596 S.W.2d 779, 786 (Tenn. 1980) (“Our federal constitution,
through the Fourteenth Amendment, coins the phrase ‘due process of law.” Our state constitution, through Article I,
Section 8, expresses thesame idea when it prohibitsimprisonment and deprivation of life or liberty, but by ‘thelaw of
theland.” The origin of this phrase in the Tennessee Constitutionis theMagna Carta. The ‘law of the land’ proviso of
our constitution is synonymous with the ‘due process of law’ provisions of the federal constitution.”); Arutanoff v.
Metropolitan Gov't of Nashville and Davidson County, 223 Tenn. 535, 541, 448 S.W.2d 408, 411 (1969) (“Since the
police power of this stateis at |east co-extensive with that of any other state of the union, being limited here by Article
1, Section 8, of the Constitution of Tennessee, which hasbeen said to be equivalent in effect to the Due Process Clause
of the Fourteenth Amendment . . .."); Daugherty v. State, 216 Tenn. 666,675, 393 S.W.2d 739, 743 (1965) (“ Defendant
first citesArticle 1, Section 8 of the Tennessee Congitution which is the ‘law of the land’ section. Thisis, of cours,
synonymous with the ‘due process of law’ used in the Fifth Amendment and in the First Section of the Fourteenth
Amendment to the Constitution of the United States.”); Mascari v. International Broth. of Teamsters, Chauffeurs,
Warehousemen & Helpers of America (AFL) Local Union No.667, 187 Tenn. 345, 350, 215 S.W.2d 779, 781 (1948)
(“[T]he real question is whether the Act violates the due process of law clause contained in the Fourteenth Amendment
to the Constitution of the United States and in Article 1, section 8, of the Constitution of Tennessee. These provisions
are substantially the same in effect and result.”); Scopes, 154 Tenn. at 111, 289 S.W. at 364 (“Itis contended that the
statute viol ates section 8 of article 1 of the Tennessee Constitution, and section 1 of the Fourteenth Amendment of the
Constitution of the United States—the law of the land clause of the state Constitution, and the due process of law clause
of the federal Constitution, which are practically equivalent in meaning.”); Motlow v. State, 125 Tenn. 547, 560, 145
S.W. 177, 180 (1912) (“The same rules must apply in disposing of a question arising under article 1, § 8, of our
Constitution of 1870, embracing the ‘law of the land’ clause, because its provisionsare in this regard, . . . substantially
the same as those contained in the second clause of the first section of the fourteenth amendment to the federal
Constitution.”); State ex rel. Condon v. Maloney, 108 Tenn. 82,88, 65 S.W. 871,872 (1901) (“[I]tis said that the phrase
‘by the law of the land,” as used in section 8, art. 1, of the state constitution, isthe exact equivalent of the term ‘due
process of law,” as used in the federal constitution.”); Knoxville & O.R. Co., 99 Tenn. at 704, 43 SW. at 120 (“This
double assailment may be treated as one objection, since‘ due process of law’ and the ‘law of the land’ are synonymous
phrases, and that which is violaive of the one is violaive of the other also, and vice versa.”); Ferguson v. The Miners
and Manufacturers’ Bank, 35 Tenn. (3 Sneed) 609, 616 (1856) (comparing the Fifth Amendment Due Process Clause
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that where astatute is constitutional under one provision,thenitisentitled to be sustained under the
other provision aswell. See Harbison v. Knoxvillelron Co., 103 Tenn. 421, 431, 53 SW. 955, 957
(1899). Eveninthose casesinwhich the Tennessee Supreme Court hasimplied that agreater liberty
protection may emanate from Article |, sedtion 8, no such holding has ever been sustained on any
set of facts™

The majority apparently reads these cases differently than I, as themgjority repeats severa
times that these older cases stand only for the proposition that the two clauses are “practically
synonymous.” Assuch, themajority concludes, wearefreeto depart fromthehi sory, language, and
application of the “Law of the Land” Clause to reach the judicially desired result in this case.
Respectfully, though, the language from this Court’s own cases is far more compelling than the
majority would indicate. Far from being merdy “practically synonymous,” the courtsof this state
have described thesetwo phrases using thefollowing language: “are synonymous,” see, e.q., Trusty,
919 SW.2d at 309; “are synonymous phrases meaning oneand the samething,” see, e.q., Hale, 840
SW.2d at 312; “areequivalentin effect,” see, e.q., Arutanoff, 223 Tenn. at 541, 448 SW.2d at 411,
“areidentical,” see, e.q., Nichols, 640 SW.2d at 16; “is the exact equivalent,” see, e.q., Maloney,
108 Tenn. at 88, 65 S.W. at 872; and “are synonymous and a statute whichviolatesoneisviolative
of the other,” Kittrell, 409 S\W.2d at 181.

Although the majority certainly can find some language to support its “practically
synonymous’ theory, these cases are overwhelmed by authority to the contrary. The Court should
be prepared to explicitly acdknowledge that its decision today effectively overulestwo centuries of
settled constitutional construction, and it must state the reasons why such overruling is required,
other than it has the inherent power to do so. Instead, with its decision today, the Court has tried,

to Article |, § 8); Fields v. State, 8 Tenn. (Mart. & Yer.) 168, 172-73 (1827) (comparing the Fifth Amendment and
Article |, 8§ 8 and stating, “Has the Constitution of the United States, or of this State, abridged the p owers of the County
Court in thisrespect? Asthe provisionsin the two instruments referr ed to are the same in substance, | will only examine
the Constitution of the State of Tennessee . . . ."”); Nicholsv. Tullehoma Open Door, Inc., 640 SW .2d 13, 16 (Tenn. Ct.
App. 1982) (“The principlesof due process under Article 1, Section 8 of the Tennessee Constitution areidentical to those
under the United States Constitution. Any prerequisites necessary to prove a due process violation under the United
States Constitution would, therefore, be applicable to proving a violation of Article 1, Section 8 of the Tennessee
Constitution.”); Breault v. Friedli, 610 S.W.2d 134, 138 (Tenn. Ct. App. 1980) (“In admilar manner, Articlel, section
8 has been held to be synonymouswith thefifth and fourteenth amendments of the United StatesConstitution.” ); Kittrell,
59 Tenn. App. at 588, 409 S.W.2d at 181 (“The phrase ‘law of the land’ as used in this Section and the phrase ‘due
process of law’ as used in the first section of the Fourteenth Amendment to the Federal Constitution are synonymous and
astatute which violates oneisviolative of the other.”); Robertsv. Brown, 43 Tenn. App.567, 590-91, 310S.W.2d 197,
208 (1957) (“Article I, Section 8 of the Constitution of Tennessee uses the phrase, ‘the law of the land’ whereas the
phrase, ‘ due process of law’ isused in theFourteenth Amendment to the Constitution of the United States. These phrases
have been held to be synonymous, meaning one and the samething, and that any statute which isviolative of the one is
violative of the other.”).

13 See, e.q., Burford v. State, 845 S.W.2d 204, 207 (Tenn. 1992) (finding no state or federal due process right
“to collaterally attack constitutional violationsoccurring during theconvictionprocess’); Doev. N orris, 751 S.W.2d 834,
838 (Tenn. 1988) (finding that both the state and federal Constitutions were condstent in their prohibition on
commingling status offenders with delinquent children as punishment without prior adjudication of guilt).
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and failed, todistinguish all of these older cases on the basis of language alone. The people of this
state deserve to know why the meaning of their constitution has suddenly changed overnight and
what changed drcumstances have required such aradical reversal.

The majority may have an even greater hurdle to overcome, however, than the lack of legal
precedent or historical application upon which to ground its decision. My research of the relevant
constitutional authority on this issue casts substantial doubt as to whether this Court even has the
authority to find that state liberty protections are greater than the corresponding federal protedions.
Prior to 1870, severa Tennessee cases asserted that the protections of Article |, section 8 were
synonymous with federal due process protections. For example, in Fieldsv. State 8 Tenn. (Mart.
& Yer.)) 168, 169 (1827), this Court examined whether a county court could remove aconstable
from public office for extortion. In answering the question in the affirmative under Tennessee law,
this Court noted that the federal due process protections and those contained in Article I, section 8
were “the same in substance.” ThisCourt reaffirmed this principle again in Ferguson v. Miners &
Manufacturers Bank, 35 Tenn. (3 Sneed) 609, 616 (1856), when it stated that the Fifth Amendment
and Article |, section 8 provided the samedue process protections, and our case law is also replete
with statements from this Court saying that the phrase “Law of the Land” is synonymous with “due
processof law.” See, e.q., Statev. Staten, 46 Tenn. (6 Cold.) 233, 244 (1869) (“ Thephrase, ‘ thelaw
of theland’ isanother expression for the ‘ due processof law;’ and isof equivalent import.”); Owens
v.Rain'sl essee, 6 Tenn. (5 Hawy.) 106 (1818) (stating that “law of theland” carries same meaning
as “due course of law”).

In point of fact, the 1870 Constitution was not a“new” constitution, but was largely are-
enactment of the older 1834 Constitution. See Gold v. Fite 61 Tenn. (2 Baxt.) 237, 243 (1872)
(stating that “[t]he Constitutionof 1870 was not anew Constitution, but inall its main featureswas
a re-enactment of the Constitution of 1834”). As such, “the judicial construction which had
theretofore been placed uponit, formsa part of the enactment,” and the construdion is presumed to
be as much apart of there-enactment asif it were writteninto the plainlanguage of the Constitution
itself. Cf. Smithv. North Memphis Sav. Bank, 115 Tenn. 12, 30, 8 S.W. 392, 396 (1905); see also
Jenkinsv. Ewin, 55 Tenn. (8 Heisk.) 456, 475-76 (1872); State v. Schlier, 50 Tenn. (3 Heisk.) 281,
283 (1871). Indeed, this presumption may be accorded even greater weight given the fact that the
1870 Constitutional Convention re-enacted Article I, section 8 unanimously, without substantive
amendment, and without floor discussion.*

14 See Journal of the Proceedings of the Convention of Delegates Elected by the People of Tennessee to

Amend, Revise, or Reform and Make a Constitution for the State 61 (Jan. 13, 1870), 94 (Jan. 18, 1870). | reference the
Journal of the Convention because “[i]f there should be doubt though it is the first obligation of the Court to go to the
proceedings of the Constitutional Convention which adopted this provison and see from these proceedings what the
framers of this resolution intended it to mean.” Shelby County v. Hale, 200 Tenn. 503, 511, 292 S.W.2d 745, 748
(1956). Infact, the re-enacted version of Article |, section 8 was unamended except for changing the word “freeman”
to “man” and removing the commas after the words “taken,” “destroyed,” “liberty,” and “peers.” Theword “freehold”
was also divided into two words.

-16-



Accordingly, themodern version of the* Lawof theLand” Clauseitself incorporatestheprior
decisions of this Court concluding that its protections are co-extensive with that of federal due
process. Assuch, thisCourt cannot now chooseto “re-interpret” thisprovision so asto reach amore
personally desirable result inthis particular case. Even if this result does not necessarily follow,
legitimate and fundamental questions are raised as to the authority of this Court to formulate new
standardsof review that arewithout historical or legal foundation and otherwise contrary to accepted
canons of constitutional construction.

[I. EFFECT OF HOLDING THAT STRICT SCRUTINY OF ABORTION
REGULATIONSISCONSTITUTIONALLY COMPELLED

Plainly stated, the effect of the Court’ sholding today isto remove from the peopleall power,
except by constitutional amendment, to enact reasonabl eregul ations of abortion. Rather thanleaving
policy decisions regarding reasonable abortion regulation to the General Assembly, this Court has
converteditself into aroving constitutional convention, which seesitselffreetostrike down the duly
enacted laws of the legislature for no other reason than it feelsthey are burdensome and unwise. In
so doing, the Court has been unable to convincingly point to any textual or historical basis for its
decision, and its holding that our Constitution provides greater protection for thejudicially created
right of privacy than the federal Congtitution is contrary to nearly two hundred years of legal
precedent.

Although | certainly respect the judgment of my cadleagues, | believe that the Court has
overstepped its authority with thisdecision. Itsfactual declaration of the fundamental nature of the
right of privacy—and by extension, abortion—harkens back to a time when opinions of the courts
werejustified by “natural law,” whose malleable and fluid nature permitted almost any conclusion
to be adopted.” Although the language is not seen in our cases today, we should be reminded that
at one time, the courts of this state routinely held that a duly-enacted statute

cannot be invalidated upon some supposed or assumed natural right or equity, upon
the general statement that it is opposed to the inherent rights of freemen, nor upon
any spirit supposed to pervade the constitution not expressed in words, nor because
it is opposed to the genius of a free people, nor upon any general or vague
interpretation of a provision beyond its plain and obvious import.

5 Asanillustration of the malleable nature of natural law, one commentator has noted that
natural law has had as its content whatever the individual in question desred to advocate. This has
varied from a defenseof theocracyto a defense of the complete separation of church and state[;] from
revolutionary rightsin 1776 toliberty of contractin recent judicial opinions[;] from the advocacy of
universal adult suffrage to a defense of rigid limitations upon the voting power[;] . . . from the
advocacy of the inalienable right of secession to the assertion of the natural law of national
supremacy[;] from the right of majority rule to the rights of vested interests.
Benjamin Fletcher Wright, Jr., American I nterpretationsof Natural Law: A Study inthe History of Political Thought 339-
40 (1931).
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L eeperv. State, 103 Tenn. 500, 510-11, 53 S\W. 962, 964 (1899) (emphasis added); seealso Henley
v. State, 98 Tenn. 665, 682, 41 SW. 352, 354 (1897); Stratton Claimants v. Morris Claimants 89
Tenn. 497, 511, 15 SW. 87, 90 (1891); Davisv. State, 71 Tenn. (3 Lea) 376, 378 (1879).

Nevertheless, despite this ancient concern, the majority has undertaken to use this precise
form of adjudication. It has held that the abortion regulations of this state are violative of the right
of privacy, which“pervades’ theconstitution and which is reflectedin several of itsprovisions. It
hasheldthat therightstoprivacy andabortionare “inherent” and fundamenta, thoughneither enjoys
textual support inthe Constitution. It hasfurther held that the protections of the “Law of the Land”
Clause are beyond that which has been interpreted as its “plain and obvious’ import.

| am unsure why constitutional interpretation in this state has deviated from these maxims.
It could be that we have grown wiser over the past century, or it could be that our courts have
ignored the fact that the people of this state—rather than the courts—are ultimately in the best
position to make such policy decisions.® Whatever the ressons, | know tha these tenetsprovide a
sound basis from which to begin our analysis, and the mgority could do much worse than to pay
heed.

| do not wish to be misunderstood. Without a doubt, “due process is not a static legal
principle, [and], ina free society, it is an advancing standard consisting of those basic rights which
aredeemed reasonableandright.” SeeCity of White Housev. Whitley, 979 S.W.2d 262, 266 (Tenn.
1998). For theintegrity and legtimacy of this Court to be maintained, though, the growth of the law
must at al times be solidly grounded in logic, reason, and experience. The power to declare laws
unconstitutional that are otherwise duly enacted by representatives of the people is an awesome
power, and in exercising this power, the judicia’y must be prepared in all casesto state with clarity
and precision the specific reasons upon which its constitutional decisions are made.

In my opinion, this Court today hasfailed in this most essential duty. Even when presented
with more than two centuries of legal precedent to the contrary, the mgjority boldly concludes that
“we remain opposed to any assertion that previousdecisions. . . require]] this court tointerpret our
constitution as coextensive to the United States Constitution.” After reading such an astonishing
statement that the constitution is subject to the whim and mercy of the present members of the Court,
thenext logical question must necessarily be: Of what benefit isawritten constitution, with settled
interpretation, that purports to guarantee rights and limit the powers of government? The answer
must surely be“none,” becausewhen courtstakeit upon themsel vesto amend the constitution at will
through their own interpretive devices, the benefit of written constitutionswith settled interpretation
islost. Asthe mgority must certainly recognize with its citation to Article I, section 1, though, it

16 Remember the words of Alexander Hamilton in The Federalist No. 78: “It can be of no weight to say that

the courts, on the pretense of a repugnancy, may substitute their own pleasure to the constitutional intentions of the
legislature.” This might as well happen in the case of two contradictory statutes; or it might as well happen in every
adjudication upon any single statute.” (emphasis added).
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isthe prerogative of the people—not that of the courts—to “ alter, reform, or abolish the government
in such amanner as they may think proper.”

The Court’ s decision today illustrates well the dangers of constitutional interpretation that
isakinto “making it up asyou go.” The mgjority can offer no legitimate reason why strict scrutiny
analysisiscompelled other than it can requirethis standard through exercise of its inherent authority.
Because the right of privacy enjoys no textual support in our Constitution, the right serves at the
pleasure of the judiciary, and therefore, it can be easily manipulated by courts desiringto legislate
from the bench. Expansion and “interpretation” of this“fundamental right” of privacy allow courts
to impose upon the people thar own view of the wisdom, propriety, and desirability of challenged
legislation.

It isfor thesereasons that | dissent.
[11. “UNDUE BURDEN" STANDARD OF REVIEW

Even assuming for sake of argument that the right of privacy guaranteed under the state
constitution is more broad than the corresponding federal right, it is still not reasonable to subject
abortion regulationsto strict scrutiny analysis. The very problem with theright of privacy isthat the
right enjoys no textual support in our Constitution, and the right may be stretched to encompass
virtually any perceived injustice. To concludethat all rightsfalling within the rubric of privacy are
subject to the samelevel of constitutional scrutiny ignoresthefact that every*privacy” right that we
discover may not be entitled to such practical immunity from reasonable regulation.

Although the majority portrays itself as lawfully bound to apply strid scrutiny analysis
because the right to obtain an abortion is a“fundamental right” under the Tennessee Constitution,
no case or rule of law compelsthisresult. Whilethe majority relies heavily upon Davisto provide
the constitutional basisfor itsdecisiontoday, Davissimply cannot be read to mean that the state right
of privacy is 0 broad asto require strict scrutiny in all cases involving infringement of that right,
particularlywhen thefederd Constitution doesnotsorequire. | can find no languagein that opinion
which actually declares that theright of privacy isfundamental under the state constitution, as one
would certainly expect, and accordingto my reading of Davis, if theright of privacy isfundamental
at al, it is because federal courts have so held under the federal Constitution.

It isworth remembering, though, tha the United States Supreme Court also views the right
to obtain an abortion as a “fundamental right,” yet that Court has stopped reviewing abortion
regulationsunder thestrict scrutiny standard of Roe. The Supreme Court hasreached thisconclusion
while simultaneously acknowledging in other cases that other privacy rights are usually protected
by strict scrutiny analysis. Reading footnote seven of the majority opinion in this case, one would
think that this Court is of the same opinion today, asthe majority remarksthat“[ d] ifferent tests may
be warranted in different contexts” (emphasis added). This important principle having been
admitted, it is of somewonder, then, why the majority goesto great painsto overrulescores of cases
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and centuriesof constitutional interpretation to arrive at adecision that is not even compelled by our
great charter of government.

A. TheFlexibility of the”Undue Burden Standard”

Themajority’ sprimary criticism of theundue burdenstandardisthat it provides* no standard
at all” by which to review abortion regulations. Without adoubt, reasonable mindswill sometimes
disagree as to whether a particular regulation constitutes an undue burden on the right to obtain an
abortion. Indeed, reasonabl e disagreement asto the meaningof rulesand standardsis commonplace
in many parts of our law and isa direct consequence of the common law system of adjudication
inherited from England. Despite its shortcomings, though, the flexibility of the undue burden
standard isitsvery strength, and this moreflexible standard dlows courts to accommodate various
interests and to fashion appropriate relief under the circumstances of an individual case.

By way of contrast, the application of strict scrutiny isnot flexible at all, and | can find no
case in this state where application of this standard has resulted in upholding the challenged law.
With the adoption of strict scrutiny, this Court has forced the State of Tennessee into an “all-or-
nothing” scenario, where only the most impeccably drafted legislation withdands the dlightest
possibility of darkening the constitutional doorway. | simply cannot fathom that the people of
Tennessee, who outlawed the practice of abortion until Roe v. Wade, intended to remove all power
from themselves to enact reasonable regulations on abortion. Nevertheless, this is the very
conclusion reached by the majority today.

Even despite the mgjority’ s admittedly legitimate concerns, the undue burden standard is
practicallyno moreflexiblethan any other standard of review. Afterall, evenstrict scrutiny analysis
begs the question of how aright achievesfundamental status,*” or even how astateinterest becomes

Y Take for exam ple the majority’ s declaration that the right of privacy is a fundamental right. Inits decision
today, the majority statesthat aright is deemed fundamental when it is “inherent in our most basic concepts of liberty”
or when it is “inherent in the concept of ordered liberty.” The previous standard, however, was that rights are
fundamental “when they are either implicitly or explicitly protected by a constitutional provision.” Statev. Tester, 879
S.W.2d 823, 828 (Tenn. 1994).

Clearly, the standard adopted today is more broad than the standard used in Tester, as the Tester standard
required at least some tangential connection to a specific provision in the Constitution. Before decrying the flexibility
of the undueburden standard, we should remember thatthe vague conceptsof the strict scrutiny standard can be just as
dangerous. Theflexibility of the“inherent inthe concept of ordered liberty’ standard isfully demonstrated by the ability
of the majority to claim that the right to abort a fetusis part of our most basic concepts of liberty.

Interestingly, the majority citesBowersv. Hardwick, 478 U.S. 186 (1986), for the propositionthat fundamental
rights are “those liberties that are ‘ deeply rooted in this Nation’s history and tradition.”” The Supreme Court in Bowers,
however, declined to find a fundamental right to engage in sodomy, as the practice of sodomy has never been deeply
rooted in our history and tradition.

With its decision today, though, | suspect that the Tennessee Supreme Court would be compelled to find that
engaging in sodomy is part of the fundamental right of privacy, and therefore, would be obliged to grant this practice
the absolute protection of strict scrutiny analysis. The Court evenciteswith appr oval Campbell v. Sund quist, acasefrom
the Court of Appeals which holds that sodomy is a fundamental right after inventing from thin air an ultra-broad right
of privacy in this state.
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“compelling,” rather than merely “important” or “legitimate.”*® Other objective constitutional
standards, such as the “reasonableness’ of a search, or the “fairness’ of atrial, are just as capable
of lawless decision making by judgeswho refuseto follow precedent or who wish to placetheir own
imprimatur upon the law.

The undue burden standard, though, is not subjective or without definition as the maority
asserts. AsCasey defined the standard, thephrase“ undue burden” isshorthand for those regul ations
which have “the purpose or effect of placing a substantial obstacle in the path of awoman seeking
an abortion of anonviable fetus.” 505 U.S. at 877 (emphasis added). Surely the majority does not
shy away from the undue burden standard because it requires an examination of the purpose of a
statute, as this task is performed daily within the halls of this hallowed institution. Moreover, an
examination of the effectsof aregulationrequires only that the parties fully develop and document
the appellate record and that the reviewing court diligently consider therelevant parts of that record.
Contrary to themgjority’ sassertions, therefore, acourt that isfaithful toitsduty “to declarewhat the
law is” doeshave an objective benchmark by which to measurewhether aregul ation placesan undue
burden on the right to obtain an abortion.

Without any citation to legal authority or analysis whatsoever, the majority boldly declares
that it would find that all of the challenged regulations also place an undue burden on the right to
obtain an abortion. The mgjority then uses my disagreement with this statement to illustrate the
“subjective nature” of the undue burden standard. The majority is certainly correct that application
of the undue burden standard can result in “subjective” analysis, but only when that “analysis’
consists of bald declarations of unconstitutionality. The reasoned judgment of the Court—not the
adoption of strict scrutiny—is the check in our system against the arbitrary exercise of judicial
power. So long as the judgment of the court can be supported by experience, logc, and precedent,
then | cannot conceive that any standard, including the undue burden standard, “ offers no real
guidanceand engendersno expectation among thecitizenry that governmental regulation of abortion
will be objective, evenhanded, or well-reasoned.”*

It istrue that by using the undue burden standard, we are forced to put our trust and fathin
judgesof good character who are dedicated to sound and reasoned interpretations of law, and | agee

8 The majority acknowledges that the State “has a compelling interest in maternal health from the beginning
of pregnancy.” Asits authority for this statement, the majority cites Article I, section 1 of the Tennessee Constitution
which seems, on its face, to address only the people’s collective power to adopt, reform, or abolish their political
government. No mention is made in this clause as to the ability to engage in personal and private activities.

| agree with the majority that the State’'s interest in this case is compelling. | use this example merely to
illustrate that the majority could have easily declared that nothing in Article I, section 1 gives the state a compelling
interest in maternal health during pregnancy. Nevertheless, the Court was able to reach acorrect conclusion in this one
instance by applying the conceptually difficult “compelling interest” standard.

% In addition, the majority criticizes the undue burden standard because it isless thanten years old. Given
that the majority overrules two centuries of case law holding that Articlel, section 8 isidentical in scope and effect with
federal due process, one may legitimately wonder how long a standard must survive to be worthy of this Court’s
consideration.
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that we would be in troubleif the judges took it upon themselves to make law rather than interpret
it. So long as the Court is able to make a reasoned decision, the majority’s fears concerning the
undue burden standard should be minimized. 1t ismy hopeand expectation, perhaps naively so, that
reason and sound judgment would prevail at the end of theday. Theflexibility of the undue burden
standard is simply not alegitimate reason to adopt the wrought-iron hammer of strict scrutiny.

B. Strict Scrutiny and Accommodation of All Interests

The right to obtain an abortion is the single most complex right falling under the privacy
umbrella, and these“procreational rights’ involveamyriad of interests other than that of the mother,
including those legitimate interests of the fetus, the father,®® and certanly of the state. As the
Supreme Court of Mississippi held when faced with this same question:

While we have previously analyzed cases involvingthe state constitutional right to
privacy under a strict scrutiny standard requiring the State to prove a compelling
interest, we are not bound to apply that standard in all privacy cases. The abortion
issueismuch more complex than most casesinvolving privacyrights. Weare placed
in the precarious position of both protecting a woman’s right to terminate her
pregnancy before viability and protecting unborn life. In an attempt to create a
workableframework out of these diametrically opposed positions, we adopt the well
reasoned decision in Casey, applying the undue burden standard to analyze laws
restricting abortion. We do not limit any future application of the strict scrutiny
standard for evaluating infringement on a person’ s right to privacy in other areas.

Pro-Choice Miss. v. Fordice, 716 So. 2d 645, 655 (Miss. 1998).

Because strict scrutiny is usually “strict in theory, and fatal in fact,” | question the Court’s
decision only to permit the General Assembly to enadt regulations when those regulations are the
|east restrictive meansto achieve the preciseinterest at stake. More specificaly, | question whether
abortion regulations can ever be crafted to serve a single interest, and any effort to balance and
accommodate several competing interests may result in the regulation failing strict scrutiny with
respect to any singleinterest. Indeed, asthe United States Supreme Court has conceded, the state’ s

2 Theinterest of the father in fetal lifeis usually ignored in the abortion debate. The father’sintereds are at
least equal (and, in some cases, will even outweigh) the interest of the mother in the case of pre-embryos, Davisv. D avis,
842 S.W.2d 588 (T enn. 1992), and the father’ sintereds are at least equal with that of the mother when dealingwith the
control and care of children, absent substantial danger of harm to the child, Hawk v. Hawk, 855 S.W.2d 573 (Tenn.
1993). With regard to the abortion context, even the Supreme Court of the United States hasstated thata husband “has
a‘deep and proper concern and interest . . . in hiswife's pregnancy and in the growth and development of the fetus she
iscarrying.”” Casey, 505 U.S. at 895 (quoting Planned Parenthood v. Danforth, 428 U .S. 52, 69 (1976)).

Although one must concede the constitutional argument tha the interests of the husband or father cannot
completely overcome the interests of the mother in the abortion context, the strict scrutiny analysis adopted by the
majority completely ignores the father's interest as if it never existed. Any proper gandard of review of abortion
regulationsmust recognize the fact tha amyriad of important interestsisinvolved and thatstrict scrutiny analysissimply
cannot accomm odate these comp eting concerns.
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“Iimportant and legitimateinterest in potential life. .. hasbeen giventoo little acknowledgment and
implementation by the Court in its subsequent cases [using the strict scrutiny standard of Roe].”
Casey, 505 U.S. at 871; seealso Thornburgh v. American Collegeof Obstetricians& Gynecologists,
476 U.S. 747,828 (1986) (O’ Connor, J., dissenting) (“ The State hascompelling interestsin ensuring
maternal health and in protecting potential human life, and these interests exist ‘throughout
pregnancy.’”), overruled by, Casey, 505 U.S. at 881.

Because the majority opinion refuses to recognize that many interests may be furthered by
asingleregulation, it weighsthe valueof aregulationagainst asingeinterest in order to strikedown
the regulation. For example, in its discussion of the mandatory waiting period, the majority
concludes that the regulation cannot survive strict scrutiny simply because it does not “further the
State's interest in maternal health.” When considering the possible purposes of the regulation,
however, | recognizethat the state also has an interest in fetal life, and that this interest combined
withthe state’ sinterest in ensuring “informed and deliberate” decision making, see Casey, 505 U.S.
at 885, could work to uphold the regulation. Although the “undue burden” standard does not fully
work to accommodate dl the various interests involved, the standard certainly recognizes that the
legislature may work to advance severd interests with asingle regulation. Nevertheless, with its
adoption of strict scrutiny today, this Court is set to spiral down the same road which has already
been travel ed and abandoned by the United States Supreme Court. We do so while recognizing that
this path is arough one and not wide enough to safely accommodate al of its travelers.

Although | understand the apparent motives of the majority, the judiciary of this state is
simply not legitimately empowered to makeour Condtitution say today what it did not say yesterday.
After al, if | were vested with law-making authority and “remain[ed] opposed to any assertion that
previous decisions’ should control the outcomeof this case, it could be that | would also require a
different constitutional standard when reviewing abortion regulations—I| would probably only
requirethe challenged regulation to berationally related tothe state’ slegitimateinterestsin ensuring
maternal health and fetal life. Nevertheless, | recognize that thehistory, language, and structure of
our Constitution provide protection that is co-extensive with federal due process.

Accordingly, for the reasons gven above, | would hold that the “undue burden” standard
developed by the United States Supreme Court in Planned Parenthood v. Casey should apply to
review abortion regulations under the Tennessee“ Law of the Land” Clause. Thisstandard isproper
becauseour historical interpretation of the* Law of theLand” Clauseis substantiallyidentical tothat
of the Due Process Clause of the Fourteenth Amendment, and because the “ undueburden” standard
better works to accommodate the myriad of interests arising inthis increasingly complex issue of
public policy.

IV. APPLICATION OF THE “UNDUE BURDEN” STANDARD
In Casey, the United States Supreme Court rejected strict scrutiny as the standard of review

for regulations of aortion. In attempting to craft a standard of review that balanced the state's
interests in protecting potential life, in regulating materna and fetal health, and in expressing a
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preferencefor childbirth over abortion aganst awoman’srightto terminate her pregnancy, the Court
adopted an undue burden standard for statutes regulating pre-viability abortions. See Casey, 505
U.S. at 870-79. Under the undue burden standard, a statute is unconstitutional only if it has “the
purpose or effect of placing a substantial obstade in the path of a woman seeking an abortion of a
nonviablefetus.” 1d. at 877. At the point of viability, the State' sinterest becomes far greater, and
it may heavily regulate, or even completely proscribe abortion, except where the procedure is
necessary to preserveamother’slifeor health. Seeid. at 879; seealso Stenbergv. Carhart, ~ U.S.
__,__(2000).

A. Medical Emergency Exception

In Casey, the United States Supreme Court began its analysis of Pennsylvania's abortion
statutes by examining the exception for abortionsin medica emergencies. The Court did sobecause
it characterized the medical emergency exception as central to the operation of the statute's other
provisons. Seeid. at 879. The statute defined “medical emergency” as a condition necessitating
immediate abortion “to avert [the mother’ s| death or for which subgantial delay will create serious
risk of substantial andirreversibleimpairment of amajor bodily function.” 1d. Planned Parenthood
argued that the exception was so narrowly defined that it foreclosed the possihility of an abortionin
some circumstances in which the mother would be exposed to a threat to her health. The Court
concluded that the statute was sufficiently broad to encompass all serious health risks. Seeid. at
880. The Court noted, however, that if the statute did limit aortions in some circumstances in
which the health of the mother would be endangered, the statute would have been unconstitutional
because*the essential holding of Roeforbids a State to i nterfere with awoman’ s choice to undergo
an abortion procedure if continuing her pregnancy would constitute athreat to her health.” 1d.

The Supreme Court has recently reaffirmed this holding of Casey in Stenberg v. Carhart,
U.S. _ (2000). In striking down a law prohibiting an abortion procedure commonly known as
“partial birth abortion,” the Court noted that “the law lacks any exception “‘for the preservation of
the. .. health of themother”” _ U.S.a __ (quoting Casey, 505 U.S. at 879). In her concurring
opinion providing the crucia fifth vote for the magority, though, Justice O’ Connor stated that if the
Nebraska law was not as sweeping and if it “included an exception for the life and health of the
mother,” thenthelaw “would be constitutional in[her] view.” Thus, even after Stenberg, any system
of abortion regulations must provide a medical emergency exception for the life and health of the
mother to pass constitutional muster.

Tennessee’'s abortion statutes contain three separate medical emergency exoeptions.
Tennessee Code Annotated section 39-15-202(d)(3) (1997) suspends the forty-eight hour waiting
period requirement when it would “ endanger the life of the pregnant woman.” In addition, section
-202(g) preempts the operation of the informed consent provisons as well as the waiting period
when “necessary to preserve the life of the pregnant woman.” Neither of these provisions contains
an exception when the health of the mother isthreatened. Tennessee Code Annotated section 39-15-
201(c)(3) (1997) does provide that awoman may procure an abortion when necessary to preserve
her life or health; however, this section applies only in situations when the fetusis viable.
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The State argues that the medical emergency provision for the health of awoman in section
-201(c)(3) may be read into the medical emergency provisions of section -202. According to the
State, the General Assembly added section -201(c)(3) in responseto afederal court order enjoining
the abortion regul ations because they did not contain a medical emergency exception for thelife of
the mother. The Genga Assembly, though, also added section -202(g) at the same time.
Consequently, whilethe General Assembly explicitly providedfor the exception to apply whenthe
life or health of the mother carrying a viable fetus was threatened in one provision, it provided a
medical emergency exception in another section added & the time that covered circumstances only
when the life of awoman carrying a pre-viable fetus was threatened.

Clearly, the General Assembly knew how to provide for amedical emergency exceptionfor
the health of awoman carryinga pre-viable feus when it so desired, and the absence of the health
exception in section -202 must, therefore, bepresumed to beintentional. Courtsmay read termsinto
the text of a statute when such an interpretation would clearly further the intent of the legislature or
when the term to be supplied was clearly omitted only by inadvertence or mistake. See In re
Swanson, 2 SW.3d 180, 186 (Tenn. 1999); Knoxville Power & Light Co. v. Thompson, 152 Tenn.
223, 226, 276 S\W. 1050, 1051 (1925). Nevertheless, | cannot conclude under the circumstances
that reading the word “health” into section -202 would further the clear intent of the legislature or
that the word “health” was omitted in section -202 only by inadvertence or mistake.

| conclude, therefore, that the plain language of Tennessee's abortion statutes does not
provide a medical emergency exception to the challenged regulations when the health of awoman
carrying a pre-viable fetus is threatened. Consequently, | am compeled by the United States
Supreme Court’ sdecision in Casey to also conclude that the failure to provide amedical emergency
exception for the health of a woman carrying a pre-viable fetus is unconstitutional, and that this
failurerendersthe other challenged provisions unconstitutional under the Due Process Clause of the
Fourteenth Amendment and the“Law of the Land” Clause of the Tennessee Constitution. But for
this deficiency in the medical emergency exceptions, | would find the remainder of the challenged
provisions to be constitutionally sound.

B. Informed Consent Provisions of Tennessee Code Annotated section 39-15-202
The challenged informed consent provisions of section 39-15-202 can be divided into three
components: (1) an attending physician requirement; (2) content requirements; and (3) amandatory
waiting period.
Attending Physician Requirement

Tennessee Code Annotated section 39-15-202(b) provides:

Inorder to ensurethat aconsent for an abortionistruly informed consent, anabortion
shall be performed or induced upon apregnant woman only after she has been ordly
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informed by her attending physician of the following factsand has signed a consent
form acknowledging that she has been informed asfollows. . . .

The Court holdsthat this provision is unconstitutional becauseit is not narrowly tailored to
achievethe State’ slegitimate and important interest in guaranteeing that a patient beinformed of the
risks of a medical procedure in accordance with recognized standards of acceptable professional
practice. | disagree®

In City of Akronv. Akron Center for Reproductive Hedlth, Inc., 462 U.S. 416, 448 (1983),
overruled by, Casey, 505 U.S. at 884-85, the United States Supreme Court similarly held that the
critical factor in ensuring informed consent “iswhether [awoman] obtai nsthe necessary information
and counseling from a qualified person, not the identity of the person from whom she obtainsit.”
In Casey, however, the Court rejected this portion of Akron and concluded that an attending
physician requirement was an appropriae exercise of a State's “broad latitude to decide that
particular functions may be performed only by licensed professionas, even if an objective
assessment might suggest that those same tasks could be performed by others.” 505 U.S. at 884-85.
Accordingly, the Court held that Pennsylvania sattending physi cian requirement was constitutiond.
Section -202(b) is not appreciably different from the provision examined by the United States
Supreme Court in Casey, and | would thereforehold that it is constitutional under the Due Process
Clause of the Fourteenth Amendment and, by extension, Article 1, section 8 of the Tennessee
Constitution.

2L | also note that it is unclear which standard the Court uses to reach its conclusion. The Court purports to

apply astandard requiring that the State narrow ly tailor itsabortion regulationto further acompelling interest. The Court
does not explain why the attending physician provision does not satisfy the narrowly tailored requirement, because the
requirement does in fact seem to be “reasonably related” to the state’s compelling interest. Rather, the Court contends
thattheregulationisconstitutionally invalid because other medical professionalscould providetherequisiteinformation.
Essentially, though it does not say so, the Court is applying a “least restrictive means” standard which inevitably will
result in striking down every regulation.
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Content Requirements

Several provisions of section 39-15-202(b) and (c), which require the attending physician to
apprise a pregnant woman seeking an abartion of certain information, have been challenged as
unconstitutional. These particular informational requirements are as follows:

(b)(1) That according to thebest judgment of her attending physician sheis
pregnant;

(2 The number of weeks dapsed from the probable time of the
conception of her unborn child, based upon theinformation provided by her asto the
time of her last menstrual period or after a hisgory, physical examination, and
appropriate |aboratory tests;

3 That if more than twenty-four (24) weekshave passed from the time
of conception, her child may be viable, that is, capable of surviving outside of the
womb, and that if such child is prematurely born aive in the course of an abortion
her attending physician has alegal obligation to take steps to preserve the life and
health of the child . . . .

(4) That abortion in a considerable number of cases constitutes amajor
surgical procedure;

(5) That numerous public and private agenciesand servicesare available
to assist her during her pregnancy and &ter the birth of her child, if she chooses not
to have the abortion, whether she wishes to keep her child or place the child for
adoption, and that her physician will provideher with alist of such agenciesand the
services available if she so requests;

(6) Numerous benefits and risks are attendant either to continued
pregnancy and childbirth or to abortion depending upon the circumstancesin which
the patient might find herself. The physician shall explain these benefits and risks
to the best of such physician’s ability and knowledge of the circumstancesinvolved.

(© At the same time the attending physician provides the information
required by subsection (b), such physician shall inform the pregnant woman of the
particul ar risksassociated with her pregnancy and childbirth and the abortionor child
delivery technique to be employed, i ncluding providing her with at least a general
description of the medical instructions to be followed subsequent to the abortion or
childbirth in order to ensure her saf e recovery.

The State has a number of substantial interests that it may further by requiring that certain
information be provided prior to an abortion. Of course, the State has an interest in the physical
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health of awoman, which it may further by requiring that the woman be told of the health risks of
abortion and childbirth. See Casey, 505 U.S. at 882. The scope of information that can be required
includes, but is not limited to, “the nature of the procedure, the attendant health risks and those of
childbirth, and the ‘ probable gestational age’ of the fetus.” 1d.

The State also has an interest in the psychological health of awoman. Seeid. Information
concerning the impact of an abortion on a fetus furthers this interest by reducing the risk that a
woman who obtains an abortion will suffer devastating psychological consequences. Seeid.

Moreover, the State has an interest in protecting the life of the unborn, irrespective of
whether thefetusisviable. Seeid. at 846, 883. The State may pursuethisinterest by requiring that
awoman be informed of the development of the fetus and assistance that would be available if she
choseto carry the fetusto full term. Seeid. at 883. It does not matter that the State’ s interest may
bepurely apreferencefor childbirth over ebortion. Because such requirements cannot be considered
substantial obstacles to obtaining abortions, they are not undue burdens and may be imposed. See
id. In short, “[i]f the information the State requires to be made available to the woman is truthful
and not misleading, the requirement may be permissible.” 1d. at 882.

In Casey, the United States Supreme Court examined content requirementsof Pennsylvania’'s
abortion statutes which, except for section -202(b)(6), are analogous to those that are challenged
beforethisCourt. The Casey Court upheld the constitutionality of each of the chdlenged provisions.
Given the wide constitutional |atitude within which a state may regulate abortion without violating
either the Fourteenth Amendment of the Due Process Clauseor the* Law of the Land” Clause, | find
that none of the challenged provisions is suspect. Section -202(b)(1)-(3), -(5) and section -202(c)
are clearly within the bounds of the United States Supreme Court’s decision in Casey and are,
without doubt, constitutional .

Although the Casey Court did not examine astatute similar to section -202(b)(6), thegenera
principles announced in Casey are sufficiently broad to encompass this provision aswell. Section
-202(b)(6) essentially complements section -202(c) by requiring awoman’ s physicianto explainthe
benefits as well as risks of continuing with a pregnancy or aborting afetus. The duty imposed on
physicians by section -202(b)(6) is easily satisfied during the course of meeting the other informed
consent requirements. Moreover, | would find thisprovision no moreconstitutionally offensivethan
| would arequirement that a physidan performingany other medical procedureinform apatient of
thebenefitsof that procedure. Theinformation compelled by section-202(b)(6) isneither untruthful
nor misleading, and | would therefore hold that it is constitutional under the Due Process Clause of
the Fourteenth Amendment and, by extension, the “Law of the Land” Clause of the Tennessee
Constitution.

As the mgjority notes, the State has conceded that section -202(b)(4) is unconstitutional.
However, | do not find that this concession necessarily renders the remainder of the informed
consent requirements unconstitutional. “The fact that one provision of a statuteis unconstitutional
doesnot affect the validity of other independent provisions.” Statev. Murray, 480 S.W.2d 355, 356
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(Tenn. 1972). Under the doctrine of elision, a court may elide the unconstitutional provision of a
statutewhilefinding the remaining portionsto be constitutional and effective. SeeL owe' sCos., Inc.
v. Cardwell, 813 S.W.2d 428, 430 (Tenn. 1991).

Significantly, the General Assembly enacted the current abortion statutes as part of the 1989
Criminal Code revision, which did contain a general severability clause, see 1989 Tenn. Pub. Acts
ch. 591, 8§ 120, and thelegidlature has el sewhere expressed itsgeneral intention that unconstitutional
provisions of astatute may be elided in order to give effed to the remainder of the statute, see Tenn.
Code Ann. § 1-3-110(1994). Contrary to the conclusion reached by the mgjority, section -202(b)(4)
is not essential to the operation of the informed consent provisions, and its dision does not creste
an incomplete statute. Cf. Frost v. City of Chattanooga, 488 S.W.2d 370, 373 (Tenn. 1972). As
such, | disagreethat the General Assembly believed section -202(b)(4) to be anecessary component
of theinformed consent requirements, and | therefore find that theremainder of section -202 could
still be enforced despite the State’s concession that section -202(b)(4) is unconstitutiond.

Mandatory Waiting Period

In addition to theattending physi cian requirement and the content requirements, section -202
also providesthat “[t] here shall beatwo-day waiting period after the physician providestherequired
information, excluding the day on which such information was given. On the third day following
theday such informationwasgiven, the patient may returntothe physician and sign aconsentform.”
Tenn. Code Ann. 8§ 39-15-202(d)(1) (1997).

The Court strikes the down the mandatory waiting period requirement, in part, because it
does not further the State sinterest in maternal health. Thisconclusion islargely the product of the
Court’s inability or refusal to consider the other interests that the State may pursue. A period of
reflection not only furthersthe State’ slegitimateinterestin apatient’ spsychological well-being, but
a waiting period also furthers the State's interest in expressing a preference for childbirth over
abortion. These are legitimate and substantial interests that the State may constitutionally pursue,
and the mgj ority’ s failure to recogni ze these interests is troubling.

The Court alsofindsthe mandatory waiting period unconstitutional because waiting periods
require two trips to a physician which may be problematic for women who work, women who are
in abusive relationships, and women who travel great distances. | disagree Itisbeyond dispute that
waliting period requirementsare permissibleformsof regulation. “ Theideathat important decisions
will be moreinformed and deliberate if they follow some period of reflection [isnot] unreasonable,
particularly where the statutedirectsthat important information become part of the background of
the decision.” Casey, 505 U.S. at 884.

ThisCourt’ s concern with theimpact of the waiting period isnot asufficient reason to strike
down this provision. In Casey, the United States Supreme Court conceded that waiting periods
increased the risk that some women would be exposed to harassment from anti-abortion protesters.
Seeid. at 886. The Court also observed that awaiting period would be taxing on somewomenwith

-29-



limited financial resources and those who had to travel long distances. Seeid. at 885-86. The Court
additionally noted the problems some women would have in explaining absences to husbands,
employers, or others. Seeid. at 886. While the Court characterized these incidental effects of the
waiting period as“troublesome,” it neverthel essconcluded that the waiting period did not constitute
an undue burden. Seeid.

The only real distinction between section -202(d) and the Pennsylvania statute in Casey is
that the Pennsylvania statute imposed a twenty-four hour waiting period while section -202(d)
imposes aforty-eight hour waiting period. However, | do not find thisdistinctionto becritical. The
Casey Court upheld Pennsylvania stwenty-four hour waiting period even though it noted thedistrict
court’sfinding that “the practical effect [would] often be a delay of much more than aday.” 505
U.S. at 885-86. With an appropriate medical emergency exception in place, any concerns with
increased health risks of atwo-day delay wouldbealleviated. Thus, | would find that section 39-15-
202(d) does not constitute an undue burden.

C. Mandatory Hospitalization

Tennessee Code Annotated section 39-15-201(c)(2) (1997) requiresthat abortionsperformed
after three months of pregnancy but before viability be completed “in a hospital as defined in
[section] 68-11-201, licensed by the stae department of health or ahospital operated by the state of
Tennessee or a branch of the federal government.” | would find that this statute does not act asa
substantial obstacle to women seeking abortions. First, this provision does further the State’s
interestsin protecting both the health of the mother and of thefetus. The Court, initsandysisof this
provision, casualy disregards any danger of complications arising during the course of an abortion
and asserts instead that abortions during the peiod regulated by section -201(c)(2) can be safely
performed in free-standing surgical facilitiesin addition to hospitals. While this may betrue itis
also true that life-threatening complications may indeed accompany an abortion procedure. Such
complications can include hemorrhaging, bacterial shock, acute renal failure, septicemia, metritis,
parametritis, peritonitis, seriousmorbidity, and mortality. SeeF. Gary Cunningham, et al., Williams
Obstetrics 506-07 (18th ed. 1989). With thisinmind, | am not prepared to conclude that the State
has no legitimateinterest to promote through section -201(c)(2). Hence, | find that section 39-15-
201(c)(2) furthersthe State’ sinterest in maternal and fetal health withinthe constitutional limitations

set by Casey.”

| dlsofindthat the effect of section-201(c)(2) doesnot constitute an undue burden. InCasey,
the Court expressed concern that statutes might prohibit “significant numbers’ of women from
obtaining abortions. See505U.S. 893-94. Such statutes, the Court concluded, were unconstitutional
becausethey constituted substantial obstacles, thus failing the undue burden test. However, asthe

22 While the Court contends that mandated ho spitalization fails strict scrutiny, it concedes that the State may
impose equipment and staffing standards on facilities that do not meet the requirements of section -201(c)(2).
Presumably, then, the General Assembly could impose on such facilities the same regul ationsimposed on hospitals as
defined in Tennessee Code Annotated section 68-11-201 (1996).
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Court of Appedls in this case observed, section -201(c)(2) affects less than two percent of al
abortions sought in Tennessee. Clearly, significant numbers of women are not precluded from
obtaining abortions by section -201(c)(2).

While section -201(c)(2) may increase the inconvenience and cost of obtaining an abortion
for some women, thisis nat a sufficient reason to strike down the regulation as unconstitutional .
As | noted with regard to the mandatory waiting period, abortion regulations are not rendered
unconstitutional because they have such incidental effects. Given the limited number of women
affected by section -201(c)(2) and the State’ s legitimate interests that it protects by regulating this
medical procedure, | would uphold its conditutionality under the Due Process Clause of the
Fourteenth Amendment and the “Law of the Land” Clause of the Tennessee Constitution.

V. CONCLUSION

In conclusion, | would hold that regulations on the right to obtain an abortion are to be
reviewed under the* undueburden” standard adopted by the United States Supreme Court inPlanned
Parenthood of Southeastern Pennsylvania v. Casey. The right to obtain an abortion is protected
under the state constitution, if at al, by the “Law of the Land” Clause in Article |, section 8; the
history, language, and application of this clause show that its protections are, at most, co-extensive
with those afforded by the Due Process Clause of the Fourteenth Amendment.

Withits opi niontoday, the majority hasfailed initsmost essential dutyto articul atethebasis
of itsdecision with aclear and preciserationale, and it hasfailed to establish an adequate foundation
for itsdecision in legal precedent. While the law certainly must have room to grow and expand as
the values and virtues of society change, this growth cannot come from the judiciary without having
a firm foundation in reason, precedent, and experience. In holding that abortion regulations are
reviewed under a strict scrutiny standard of review, the Court has ignored prior Tennessee law and
history, and the use of this standard failsto sufficiently accommodate theimportant and competing
interests involved in this complex issue.

Even under the more lenient “undue burden” standard of review, however, | would find that
the medical emergency exceptions are unconstitutional because they operate to prohibit obtaining
an abortion when the health of a woman carrying a pre-viable fetus is threatened. But for this
deficiency in the medical emergency exceptions, | would find the remainder of the challenged
provisions to be constitutionally sound.

WILLIAM M. BARKER, JUSTICE
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